PUBLIC BID LAW – RECENT DEVELOPMENTS

October 25, 2010
Presented by Richard McGimsey

Assistant Attorney General

Louisiana Department of Justice

James D. “Buddy” Caldwell, Attorney General

THE 2010 LEGISLATIVE SESSION

1.
Act 868 (Senate Bill 71) amended and reenacted 38:2196.1, 39:1758 and 39:1767 to require  contractors who are awarded no-bid contracts with state and local entities, or $10,000-plus bid contracts with local entities, to disclose all commissions and fees in an affidavit prescribed by the Board of Ethics.  The affidavit shall be made a part of the contract, recorded and shall include: (1) the full value of the commission, fee or other consideration; (2) names of all parties receiving commissions, fees or other consideration; and, (3) signature of the party authorized to commit the public entity receiving the commission, fee or consideration. Violations shall result in contract being deemed null and void. 

2.
Act 864 (House Bill 1490) enacted 38:2212.8 and 39:2181 and 2182 which authorizes the public entity to reject the lowest bid from, or not award a contract to, a business in which any individual with an ownership interest of 5% or more has been convicted of a felony committed in the solicitation or execution in a matter related to the award or bid of a public contract. Penalty is payment of costs of rebidding.

3.
Act 945 (House Bill 1292) enacted 38:2227 to prohibit certain contractors from bidding on public projects.  Affidavits required from sole proprietor or business owners after opening of bids. A business is prohibited from bidding if an individual partner, incorporator, director, manager, officer, organizer, or member who has a minimum of a 10% ownership interest has been convicted of one of the enumerated crimes. Some crimes only have a 5 year bid prohibition. Penalty is payment of cost of rebidding.

4.
Act 970 (Senate Bill 720) enacted 9:2716 to provide that any contract between a political subdivision and a person or entity entered into as a result of fraud, bribery, corruption or other criminal acts, with a final conviction, shall be absolutely null and void and unenforceable as contrary to public policy.  Penalty is payment of costs, attorney fees and damages. 

5.
Act 450 (Senate Bill 641) enacted 33:41 which provides that any contract awarded or executed, or a purchase made in violation of R.S. 14:118 (public bribery), and where a conviction has been obtained, shall be null and void and shall not be enforced subject to a transition period for vital services or commodities.  Local entity must have legal counsel file for injunctive relief to stop payment, execution, performance or purchases made pursuant to the contract.  Failure to file within 90 days requires DA to file for order or injunction on behalf of the local governmental entity.  

6.
Act 625 (House Bill 1243) amended and reenacted 38:2214(A) to remove the requirement that the public entity must place the time and place for a public bid opening in a resolution.

7.       Act 376 (House Bill 472) enacted 38:2218.8 and 9:2181 3and 2182 to prohibit public entities from accepting bids from or enter into any contract or cooperative endeavor agreement for the procurement of vehicles with a dealer who does not possess a valid dealer’s license issued under the provisions of R.S.32:1254.  Proof of a valid dealers’ license must be submitted with the bid or contract.  
8.
Act 1011 (Senate Bill 708) amended and reenacted 38:2212(A)(1)(d)(v)(bb) which extends until December 31, 2014, the $1,000,000 contract limit for any public works project for the restoration and rehabilitation of levees not maintained with federal funds or to perform mitigation on public lands owned by the state or a political subdivision thus allowing the public entity to use its own resources and employees or act jointly with another public entity through a cooperative endeavor or other agreement. 

9.       Act 819 (House Bill 522) amended and reenacted 38:2225.2.1(A) which extends by one year the time relative to the utilization of design-build contracts by certain public entities in the construction or repair of any public buildings destroyed or damaged by Hurricanes Katrina and Rita for four years (was three years) from July 10, 2007, after which time only those projects that were contracted for prior to that date may proceed.

10.       Act 662 (Senate Bill 646) enacted 33:1236.29 to provide a pilot program in parishes having populations in excess of 48,500 but not more than 52,000 that allows residents to enter into a cooperative endeavor agreement with the parish that allows the resident to use/rent parish excavation equipment for drainage maintenance and improvement.

11.     Act 719 (House Bill 941) enacted 33:4883 to provide the authority of political subdivisions to install culverts within any drain, ditch, or canal if beneficial to the public at large and even if the installation benefits a private landowner but if placed on private property pursuant to a contract with the governing authority the private property owner must pay the costs of materials or construction services. 

12.
Act 526 (House Bill 729) amended and reenacted 41:892(F) relative to the sale of surplus property of a school board and allows an acceptable bid of 85% of appraised value at the first bid; 80% at the second bid; and no minimum bid at the third bid.

13.
Act 947 (House Bill 1389) amended and reenacted 47:2202(A), 2203(C) and 2204 to authorize, as an alternative, the sale of adjudicated property at public sale to the highest bidder without setting a minimum bid or requiring an appraisal.

CASE LAW UPDATE

United Disaster Response, LLC v. Omni Pinnacle, LLC, et al., 2009 WL 901763 (E.D.La.)


United was a subcontractor of Omni to perform debris removal and disposal under a contract with St. Tammany Parish. United sued Omni and the Parish claiming United failed to make full payment.  United also claimed that the Parish breached its duty to require Omni to furnish a payment bond under the Louisiana Public Works Act and that the Parish is liable to United in quantum merit and unjust enrichment.  The Parish argued that the Public Works Act applied thereby providing the exclusive remedy for United and negating any claim for quantum merit or unjust enrichment.  The court found that the Public Works Act regulates contracts that relate to construction of public works, not services, and per Regency Construction v Lafayette City-Parish Consolidated Government, (847 So.2d 796) and AG Op. 07-0061, debris management and removal contracts are service contracts not subject to the Public Works Act. 


Roof Technologies, Inc. v. State of Louisiana, 29 So.3rd 621 (La.App. 1 Cir.)


Roof Technologies, low bidder on project to repair and restore Historic Garrison Roofs at Jackson Barracks, was deemed non-responsive due to failure to initial corrections on bid proposal. Bidder corrected some typing errors by using “word-out” function key on the typewriter but failed to initial the errors or corrections when bid documents required “any interlineations, alteration or erasure must be initialed…” 

State Machinery & Equipment Sales Inc. v. Livingston Parish, 2009 WL 3489850 (U.S. Court of Appeals 5th Cir.)


Parish bid documents required that successful bidder must have a repair facility within 35 miles of the Parish maintenance department.  State Machinery was low bidder but did not have a repair facility within the 35 mile requirement.  State sued claiming that the Public Bid Law created a property interest in its low bid and that the Parish deprived it of that property right without due process.  U.S. Court of Appeals, Fifth Circuit, held that because low bidder did not conform to the advertised bid specifications, no property right was created and thus there was no entitlement to procedural due process.  State raised the validity of the 35 mile restriction in a supplemental letter which the court rejected because it was not raised in the original brief.


J. Caldarera & Co. v. St. James Parish Hospital Service District, 28 So.3d 1112, 09-166 (La.App. 5 Cir 11/24/09).


Fifth Circuit affirmed trial court rejection of Caldarera low bid as non responsive due to failure to update answers on bid form concerning active litigation and listing of completed projects.


Lafayette Parish School Board v. Ratcliff Construction Co., 30 So.3d 279, 2009-762 (La.App. 3 Cir. 2/3/10)


Third Circuit held that five-year preemptive statute relating to architects (La. R.S. 9:5607) precludes suit by school board against architectural firm notwithstanding date when contract was entered into between school board and architectural firm.  Contract was entered into in 1997, statute was enacted in 2003, damage discovered in 2007, and suit filed in 2008.    

Smith  v. Richland Parish Police Jury, 31 So3d 538 (La. App. 2 Cir, 2010).

Second Circuit, citing Airline Const. Co. v Ascension Parish School Board, 568 So.2d 1029 (La. 1990), held that unsuccessful bidder failed to timely seek  injunctive relief and upheld trial court granting of peremptory exception of no cause of action. In this case the unsuccessful bidder waited 3 months before filing for injunctive relief.  Unsuccessful bidder must act when the facts necessary for injunctive relief are known or readily ascertainable by the bidder and failure to do so precludes the bidder from recovering damages against the public entity. 


A.M.E. Services, Inc v. Housing Authority of Slidell., 2010 WL 1838892, (La. App. 1 Cir. 5/07/10).

First Circuit affirmed trial court decision rejecting third low bidders claim that low bidder was non-responsive for failure to type, print or stamp the name of the notary on the Non-Collusive/Non-Identity of Interest.  The affidavit did contain the embossed seal of the notary that showed the notary’s printed name and identification number as required by R.S. 35:12 and thus the affidavit complied with applicable law.  
State of Louisiana, Division of Administration v. Infinity Surety Agency, et al. 2010 WL 3516823 (La.App. 1 Cir.)
Apparent low bidder returned signed public works contract to the public entity but was unable to provide an acceptable performance bond even with additional time granted by the State.  The State cancelled the contract and then sought forfeiture of bid bond as liquidated damages for the delay and for the additional work caused by the failure to produce an acceptable bond.   State then discovered that the bid bond submitted by the low bidder did not meet the statutory requirements of La. R.S.38:2219 in that the bonds were not written by an authorized surety.  First Circuit affirmed trial court judgment dismissing state’s claim.  The original bid was non-responsive due to defective bid bond and as such the bid was null and void.  Forfeiture of bid bond is reserved to claims against responsive bidder who fails to execute contract within specified time frame.
Bossier Parish School Board v. Leblanc,  2010 WL 3666994 (La.App 2 Cir.)

School Board file suit against Contractor for damages arising out of construction of roof.  Construction contract was executed in compliance with Public Works Act, La. R.S. 38:2181 et seq. inclusive of 38:2189 which provides a five-year preemptive period for claims against contractors.  Second Circuit affirmed trial court judgment that the five-year preemptive period applies to all claims against the public works contractor, including any claims made by a public entity.   Since School Board did not file suit until more than nine years after the filing of the Certificate of Substantial Completion, which pursuant to 38:2241 triggers the start of the five-year preemptive period, the claim was preempted and suit was dismissed. 



_________________
ATTORNEY GENERAL OPINIONS

· 09-0078- City may use Request for Proposals when procuring telecommunications equipment, systems, and related services. 
· 09-0087 – Non exclusive contracts for collection and disposal of solid waste may be negotiated.

· 09-0098- Under Louisiana's Local Services Law, any governmental entity, including local Fire Departments and Fire Districts may “piggy-back” onto a previously bid and viable contract for the same equipment and supplies at the same or lower price subject to the written consent of all parties. Louisiana's Public Bid Law does not allow public entities to make direct purchases from an out-of-state contract.

· 09-0104 – Town does not have statutory or constitutional authority to use public funds to award college scholarships.

· 09-0231 – City may accept a conditional donation of a cornerstone from the Masons as long as any condition is not contrary to law or against good morals. 

· 09-0233 – Sheriff may not donate surplus police car to non profit organization due to restriction set forth in Art. VII, Sec. 14(E) and Art. VI Sec. 44(2) of the constitution.  Sheriff may sell the car pursuant to La. R.S. 49:125, R.S. 33:4711.1 or R.S. 33:4712(F).

· 09-0238 – City may use public funds to purchase moderately priced plaque to honor city employees who provide exceptional service to the city but hosting a meal for the employees and spouses/guests is prohibited under Art. VII, Sec. 14 of the state constitution.  

· 09-0271 – Parish Library Board may not use public funds to pay for an employee to attend class at a local university, without taking leave, as such would be a prohibited donation per Art. VII, Sec. 14 of the state constitution.

· 09-0282 – Improvement and renovation of hospital owned by public entity and leased to private entity is subject to the Public Bid Law and must be competitively bid if the project exceeds $150,000.00.

· 09-0293 – Parish may purchase property without advertising or seeking other proposals but any property purchased must be appraised per La. R.S. 33:4710.10 and the Parish may not pay more than the appraised value.

· 09-0296 -A contract for the purchase of materials and supplies is no longer “viable” once the materials and supplies have been transferred to the public entity and payment has been received by the contract vendor. Further, a contract would no longer be “viable” if it has a specific term of duration and that term has passed.
· 09-0304 – Public Bid Law, beginning August 20, 2009, requires public entities to use the Louisiana Uniform Public Bid Form when soliciting bids for public works projects. 

· 10-0026 – A demolition contract is a contract for services which is not subject to the advertising and bidding requirements of the Louisiana Public Bid Law.

· 10-0058 - A contract for debris removal is a contract for services which is not subject to the advertising and bidding requirements of Louisiana’s Public Bid Law as long as the municipality does not violate other applicable local statutes or charter provisions. 
· 10-0080 - Hospital’s proposed renovation of an existing room to accommodate Positron Emission Tomography-Computed Tomography (PET-CT) equipment is properly classified as a public works project and thus must comply with the Louisiana Public Bid Law.  
· 10-0117 – Parish may not mandate or require all bidders submit bids electronically or assess an administrative fee to the successful bidder to cover the costs of receiving bids electronically. 

· 10-0134 – A bidder who fails to attend a mandatory pre-bid conference is disqualified from bidding. 
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